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VIA ELECTRONIC CASE FILING
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Dear Ms. Kale:

Enclosed for filing please find the Association of Businesses Advocating Tariff Equity’s
Comments as it relates to the above case.

Sincerely,

CLARK HILL PLC

Stephen A. Campbell
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* * * * *

In the matter, on the Commission’s own motion, to )
promulgate rules governing electric interconnection, )
a legally enforceable obligation, distributed ) Case No. U-20344
generation, and legacy net metering. )
____________________________________________ )

COMMENTS OF THE ASSOCIATION OF
BUSINESSES ADVOCATING TARIFF EQUITY

The Association of Businesses Advocating Tariff Equity (“ABATE”), by its attorneys,

Clark Hill PLC, hereby provides Comments to the Michigan Public Service Commission

(“Commission” ) Staff (“Staff” ) with regard to its Options 1 and 2 (the “Options” ) and the

creation of rules defining and establishing a legally enforceable obligation (“LEO”) under the

Public Utilities Regulatory Policies Act of 1978 (“PURPA”).1

Consistent with ABATE’s previously submitted comments, ABATE generally supports

the principle that the requirements to establish a LEO must be based solely on actions taken by

the qualifying facility (“QF” ) which are within that QF’s control. This principle is important to

consider when analyzing the Options, as numerous provisions suggest ambiguous requirements

or condition a LEO on a QF receiving approvals that are beyond the QF’s own authority or

discretion. Clarity, transparency, and sufficient assurances for all parties, including QFs, are of

paramount concern in ensuring PURPA’s intention to “encourage cogeneration and small power

1 While ABATE’s comments here do not necessarily address all the issues raised by Staff’s
Options, ABATE’s lack of comment on those issues should not be taken as an approval of the
Options’treatment of those issues, and ABATE reserves the right to comment on said issues in
the future.



production and to increase use of renewable energy resources.” 2 It is therefore important to avoid

onerous or unclear regulatory requirements which may dissuade QFs and frustrate PURPA’s

purposes.3

2 In re Application of the Association of Businesses Advocating Tariff Equity, order of the Public
Service Commission, entered December 5, 1990 (Case No. U-9798).
3 See FLS Energy, Inc, 157 FERC ¶ 61,211 (2016); Great Divide Wind Farm 2 LLC, 166 FERC
¶ 61,090 (2019).
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Disclaim er:T hisdocum entisaw orkingdraftand isprovided fordiscussionpurposesonly. T heinform ation

containedhereinissubjecttochangeanddoesnotcom m ittheM ichiganP ublicS erviceCom m ission.

DEP A R T M EN T O FL ICEN S IN G AN D R EGU L A T O R Y AFFAIR S

P U BL IC S ER VICECO M M IS S IO N

P A R T IV:CR EAT IO N O FA L EGAL L Y EN FO R CEABL EO BL IGAT IO N

S cope– T herulesinthissubsectionapply toanelectricutility w hoseratesareregulatedby the

Com m ission.

Definitions:

(1)A legally enforceableobligationiscreated w henaqualifyingfacility hascom pletedallofthe

follow ing:

(a)A proposed orexistingelectricgenerationfacility m ustprovideaprospectivepurchasing

utility w ithdocum entationdem onstratingthat,under18C.F.R .§ 292:

(i)T hefacility isa“ qualifyingfacility;” and

(ii)T hefacility hasbeencertifiedasaqualifyingfacility w ithorby theFederalEnergy

R egulatory Com m ission.

(b)A qualifyingfacility hasunilaterally signedandtenderedaproposedcontracttobegin

negotiationsorstandardofferpow erpurchaseagreem enttothepurchasingutility w ithaprice

term equaltoeither:

(i)T heexistingstandardofferrateinaccordancew iththeapplicablestandardtariff

provisionsasapprovedby thecom m issionforqualifyingfacilitieseligibleforstandard

offerrates;or

(ii)A priceterm consistentw iththepurchasingutility'savoidedcosts,w ithspecified

beginningand endingdatesfordelivery ofenergy,capacity,orbothtobepurchasedby

theutility.

(c)A qualifyingfacility shallprovidethepurchasingutility allofthefollow ing:

(i)A descriptionofthelocationoftheprojectand itsproxim ity tootherprojects,also

locatedinthepurchasingutility’sserviceterritory,w hichareow nedorcontrolled by the

sam edeveloper;

(ii)AnInternalR evenueS erviceForm W -9;and

(iii)A detailed,forecasted energy productionprofilefortheprojectthatincludes,ata

m inim um ,kilow att-hourstobeproducedby thequalifyingfacility foreachm onthand

yearoftheentireterm oftheproject’sproposedpow erpurchaseagreem ent.



(d)A qualifyingfacility hasobtainedandprovidedtothepurchasingutility w rittendocum ents

confirm ingcontrolofthesiteforthelengthoftheassertedlegally enforceableobligationand

perm issiontoconstructthequalifyingfacility thatestablish,atam inim um :

(i)P roofofcontrolofthesiteforthedurationoftheterm oftheproposedpow er

purchaseagreem entsuchasaleaseorow nershipinterestintherealproperty;

(ii)P roofofallrequiredlanduseapprovalsandenvironm entalperm itsnecessary to

constructandoperatethefacility;orproofofapplicationforallrequiredlanduse

approvaland environm entalperm itsnecessary toconstructandoperatethefacility.

(e)A qualifyingfacility shallprovidethepurchasingutility w ith:

(i)W rittenproofofasecuredcom m itm entfrom m ajorequipm entm anufacturersfor

thedelivery and/orinstallationofallm ajorequipm enttobeutilizedby theproject;

(ii)Iftheprojectisforcogeneration,aqualifyingfacility shallprovidethepurchasing

utility w ithw rittenproofofasteam hostthatisw illingtocontractforsteam overthe

fullterm oftheproject’sproposedpow erpurchaseagreem ent.

(f)Ifaprojectistobeconnectedatdistributionlevel,aqualifyingfacility hassubm itteda

com pletedgeneratorinterconnectionrequestforthestudy forfacilitiesw ithanetcapacity ator

below 20 m egaw atts.

(g)Ifaprojectistobeconnectedatatransm issionlevel,thequalifyingfacility m ustprovide

docum entationw hichdem onstratessecuredinterconnectionfortheproject,w iththe

availability ofN etw orkR esourceIntegratedS ervice(“ N R IS ” ).

(h)A qualifyingfacility shallexecuteanagreem entdem onstratingitscom m itm enttosatisfy and

pay forallnecessary interconnectionrequirem entssubjecttoam utually agreed uponlim it

basedona$/kW interconnectioncost.T heserequirem entsareestablishedintheresultsof

studiescom pletedby thepurchasingutility pursuanttoM ichAdm inCode,R [460.X X X ]ofthe

(fulltitleofrules);

(i)A qualifyingfacility shallalsoexecuteanagreem entdem onstratingitscom m itm ent

toprovidefullaccesstom eterdataandm etertestsatnoadditionalcosttothe

purchasingutility,soastoallow thepurchasingutility tom onitortheoutputofeach

projectutilizingitsexistingsystem s.

(i)A qualifyingfacility shalldem onstratethatitsprojectisw ithin90 daysofitscom m ercial

operationdateorthedatethepurchasingutility com pletesconstructionoftheinterconnection

facilities,w hicheverislater,plusa240-day graceperiodiftheprojectiseligibleforastandard

offerpow erpurchaseagreem ent.

Comment [A1]: T hird-partyapprovalsbeyond
thecontroloftheQ Fshouldnotbeaprecondition
toform ingalegally enforceableobligation.

A Q Fshouldonly berequiredtoshow ,atm ost,that
ithasrequestedsuchapprovalsorisotherw isein
theprocessofobtainingthem .

A Q F’sfailuretom aintaintheserequirem entscan
beaddressedinthecontractandw ouldpresum ably
preventtheQ Ffrom m akingany energy orcapacity
availableinthefirstplace.

Comment [A2]: S eecom m entabove.

Comment [A3]: W hichentity determ inesifthe
requestis“ com pleted” ? Ifthisgivesdiscretionto
theutility itm ay beinconsistentw ithFER C
decisions.

Comment [A4]: Again,third-partyapprovals
beyondthecontroloftheQ Fshouldnotbea
preconditiontoform ingalegally enforceable
obligation.

Comment [A5]: W hatism eantby the
requirem entthatm eterdataandtestsm ustbe
m adeavailable“ atnoadditionalcosttothe
purchasingutility” ?

IsaQ Fpotentially agreeingtoundertakeadditional
effortsasdirectedby theutilityattheQ F’scost?

Comment [A6]: S im ilartothecom m entabove,
requiringanexecutedagreem entw ithautility m ay
runafoulofvariousFER C interpretationsofP U R P A.

Isthisexecutionm eanttobeunilateral,orw illthe
agreem entbe“ m utuallyagreedupon” ?

Comment [A7]: T hisintroducesunnecessary
inflexibility,unlesstheQ Fisnotboundby the90
day operationdate.
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Disclaim er:T hisdocum entisaw orkingdraftand isprovided fordiscussionpurposesonly. T heinform ation

containedhereinissubjecttochangeanddoesnotcom m ittheM ichiganP ublicS erviceCom m ission.

DEP A R T M EN T O FL ICEN S IN G AN D R EGU L A T O R Y AFFAIR S

P U BL IC S ER VICECO M M IS S IO N

P A R T IV:CR EAT IO N O FA L EGAL L Y EN FO R CEABL EO BL IGAT IO N

S cope– T herulesinthissubsectionapply toanelectricutility w hoseratesareregulatedby the

Com m ission.

Definitions:

(1)A legally enforceableobligationiscreated w henaqualifyingfacility hascom pletedallofthe

follow ing:

(a)A proposed orexistingelectricgenerationfacility m ustprovideaprospectivepurchasing

utility w ithdocum entationdem onstratingthat,under18C.F.R .§ 292:

(i)T hefacility isa“ qualifyingfacility;” and

(ii)T hefacility hasbeencertifiedasaqualifyingfacility w ithorby theFederalEnergy

R egulatory Com m ission.

(b)A qualifyingfacility shallprovidethepurchasingutility allofthefollow ing:

(i)A descriptionofthelocationoftheprojectand itsproxim ity tootherprojects,also

locatedinthepurchasingutility’sserviceterritory,w hichareow nedorcontrolled by the

sam edeveloper;

(ii)AnInternalR evenueS erviceForm W -9;and

(iii)A detailed,forecasted energy productionprofilefortheprojectthatincludes,ata

m inim um ,kilow att-hourstobeproducedby thequalifyingfacility foreachm onthand

yearoftheentireterm oftheproject’sproposedpow erpurchaseagreem ent.

(c)A qualifyingfacility shallprovidethepurchasingutility w ith:

(i)W rittenproofofasecuredcom m itm entfrom m ajorequipm entm anufacturersfor

thedelivery and/orinstallationofallm ajorequipm enttobeutilizedby theproject;

(ii)Iftheprojectisforcogeneration,aqualifyingfacility shallprovidethepurchasing

utility w ithw rittenproofofasteam hostthatisw illingtocontractforsteam overthe

fullterm oftheproject’sproposedpow erpurchaseagreem ent.

(d)Ifaprojectistobeconnectedatdistributionlevel,aqualifyingfacility hasexecuteda

FacilitiesAgreem entprovidedby thepurchasingutility andrem ittedthefirstM ilestone

paym ent.[M ustcorrespondw ithpaym entscheduleinFacilitiesAgreem ent]

Comment [A8]: Again,third-partyapprovals
beyondthecontroloftheQ Fshouldnotbea
preconditiontoform ingalegally enforceable
obligation.

Comment [A9]: Again,requiringanexecuted
agreem entw ithautilitym ay runafoulofvarious
FER C interpretationsofP U R P A.

T heQ Fshouldonly needtohaverequestedor
solicitedany necessaryagreem ents.



(e)Ifaprojectistobeconnectedatthedistributionlevel,purchasingutility m ustadheretothe

processand tim elinespursuanttoM ichAdm inCode,R [460.X X X ]ofthe(fulltitleofrules),

subjecttopenaltiesunderM CL 460.10e.

(f)Ifaprojectistobeconnectedatthedistributionlevel,theCom m issionhasarighttoaudit

andreview allinterconnectionstudy costinform ationandtim elines.

(g)Ifaprojectistobeconnectedatthedistributionlevel,purchasingutility w illprovidean

executed P P A w ithinten(10)daysoftheQ FsigningtheFacilitiesAgreem ent.

(i)Ifthepurchasingutility and theQ Fareunableto reachagreem entontheP P A,either

party m ay fileanunexecutedP P A w iththeCom m issionpursuanttothecom plaint

process.

(h)Ifaprojectistobeconnectedatatransm issionlevel,thequalifyingfacility m ustprovide

docum entationw hichdem onstratessecuredinterconnectionfortheproject,w iththe

availability ofN etw orkR esourceIntegratedS ervice(“ N R IS ” ).[N eedS takeholderinputhere.]

(i)A qualifyingfacility shalldem onstratethatitsprojectisw ithin90 daysofitscom m ercial

operationdateorthedatethepurchasingutility com pletesconstructionoftheinterconnection

facilities,w hicheverislater,plusa240-day graceperiodiftheprojectiseligibleforastandard

offerpow erpurchaseagreem ent.

221684757.3

Comment [A10]: Again,third-partyapprovals
outsidethecontroloftheQ Fshouldnotbea
preconditiontoform ingalegally enforceable
obligation.

Comment [A11]: T hisintroducesunnecessary
inflexibility,unlesstheQ Fisnotboundby the90
day operationdate.
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